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 September 30, 2006

Ms. Magalie R. Salas, Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Washington, D. C. 20426

RE: 
                                    Rock Creek Diversion Dam Project 

FERC PROJECT-12494

Dear Madam Secretary

Progress Report  4

This report covers the six-month period ending 9/30/06, and encompasses work done since last Spring. 

Introduction

The following progress has been made during this period of the project.  Documentation of all aspects, including current discussion on design, can be found on the Davis Hydro WEB site:

     http://www.davishydro.com/Hydro/RC_files/rockcreek.htm






(Most plans should be printed at 11x17”) 

Progress

We are continuing to wait on PG&E to respond to a comprehensive request for a lease submitted a year ago.  We continue to receive informal and engineering assistance from numerous PG&E personnel, including environmental, geotechnical, FERC compliance, distribution engineering, and power purchasing experts.  Mr. Zemke at PG&E has been especially helpful.  We are attending the PG&E Project 1962 ERC meetings.

The electrical interconnection has been approved with only minor changes and that we can get the power out of the valley, as we were transmission limited to about 600 Hp.  During last year’s September 30th  Progress Report, we submitted to PG&E a draft Agreement in Principle(Attachment I).  PG&E is still reviewing and modifying that document.  No insuperable problems are anticipated, however PG&E is busy with acquiring other larger renewable generation.  We are respectfully waiting our turn.  We have indicated to Mr. A. Soneda of PG&E that we must go ahead with the license due to timing on the preliminary permit.  

Market Investigation:

Rulemaking 04-04-025 is in progress, and in the interim, small QF’s cannot obtain contracts or wheel power to third party buyers at reasonable rates.  The CPUC is clearly in violation of PURPA by not offering avoided cost rates, but as the law has no teeth.  IT is difficult for us to interpret the States complete lack of interest in new renewable generation as reflected in this inaction.

Environmental Investigations:

We continue to work with the Project 1962 Ecological Review Committee.  We have several environmental projects to work on with PG&E that will help their compliance at lower cost to ratepayers.  We will move forward with these when permitted under the Agreement in Principle.

Specific Article 8 Items:

I certify that copies of this letter will be mailed prior on Friday April 21st 2006, to Mr. Jim Canaday of the State Water Resources Control Board, 1001 I Street, P.O. Box 2000, Sacramento, CA  95812-2000.

Primary consultation during this period has been with CFG and the Project 1962 ERC.

Anticipated date of submitting license: 9/30/07.

1. Studies:

The following work items were derived from the Stage 1 Consultation meeting that took place on April 18th , 2004.

· Mr. M. Taylor, representing the Forest Service, requested assistance with project boundary definition along Route 70 in the dam area. 

· This has been provided.  Work on a new recreation area is being undertaken.  Mr. Williamson, representing Interior, generally emphasized the need for this public assess below the dam. 



· Davis Hydro has provided surveying and design assistance on proposals in this area and is continuing to work with Plumas county and the Forest Service on request.


· Mr. Jereb of PG&E had several concerns – focusing somewhat on water passage through the 30” conduit, but extending to other areas of liability and operations including sediment transport through the facility to allow for reliable drum gate operation.

· These concerns form the design basis of our project that is presented on the WEB site and is under discussion with PG&E.  Reliable water release techniques were of special concern in the project design.  Davis Hydro released two discussion papers on these subjects, which have formed the basis of ongoing geotechnical and operations discussions with PG&E staff.  The white papers and project design are accessible on our web site.


· Mr. Theiss of NOAA requested that “fish-friendly” turbines be considered. 

· Davis Hydro is investigating every possibility, and if the Alden design or other similar designs prove unavailable or infeasible, we will use a low speed Francis turbine, with close fitting large buckets as suggested by the literature.  To date we have found no reasonable commercial turbine that will not be an uneconomical prototype.


· Mr. Cox of CFG asked that a comprehensive report of all applicable studies and monitoring plans be prepared.  

· This is being undertaken.  PG&E has been helpful in this task. This is currently being discussed with California Fish and Game, in particular, we have recently been discussion potential impacts and options with Ms. L. Powers of CFG.


· Mr. Theiss asked for a report on expected mortality of fish passing through the turbines.  

· Davis Hydro will prepare a report to provide that information.


· A group discussion generated a question on total gas saturation below the dam from the jet release.  Davis Hydro volunteered to do a site investigation to see if there were indications of a problem.

· This study has been done, the report was prepared and distributed, and is available on the Davis Hydro Web site.  No problem was found. 

· Currently PG&E has completed the transmission limitations in the area, and has tentatively decided that a 600 Hp. generator can be handled by the distribution/transmission system in the area.

· Informal work is proceeding with PG&E on release control and sediment transport in the area.  We have participated in, and observed sediment transport studies being carried out by PG&E staff. 

2. Summary of Agency Consulting

We attend most FERC project 1962 Ecological Resources Committee (ERC) meetings that are directly applicable to our project.  We have been consulting with California Fish and Game for the past 3 months on fisheries issues.  They have advised to finished up the consultation process.  Other than these no new agency meetings have taken place.

3. Investigations in the next 6 months:

· We hope to complete all consultation studies as discussed above and undertake the Phase 2 consultation.  

4.  Summary of consultations:

Consultation this period has been primarily limited to PG&E engineering and management. 

· We are working with CFG on fisheries issues. 

· We are awaiting on PG&E for the agreement.

· Attendance at Project 1962 ERC meetings has kept applicant up to date on all environmental concerns.

· Informal discussions continue with PG&E operations, geotechnical, electrical, power, and engineering staff.

5. Assessment of feasibility of the project.

This project is becoming more feasible as the price of power increases, assuming the CPUC will comply with Federal Law and rule favorably on sub-megawatt QF sales.

The final obstacle is the California Water Resources Control Board.
Schedule of Study Tasks:  No dates are currently available, however the cultural/archaeological/historical work will commence after the Agreement in Principle with PG&E.  We continue to expect this to be very soon.

Economic Viability (No change) 

Ongoing and improving.

Project Possibility (no change) 

A letter has been received from PG&E indicating the conditions under which they will consider development of the site.  These are acceptable.  Since that letter, referenced in Progress Report 1, we have had two significant meetings with PG&E discussing engineering and legal details.  There has been agreement on all principles.

Environmental/Historical  (no change) 

These studies will commence formally with the Agreement in Principle with PG&E.  We have completed the total dissolved gas super-saturation report, and a preliminary draft of our fish screening study.  The investigation of fish-friendly turbines is in data collection phase as part of our preliminary technical feasibility study.  

The Historical/Cultural study is expected to be simple as all works are on an existing dam and its parking area.

Summary:

Momentum on this project is picking up dramatically with the increasing price of power and numerous indications by PG&E that they will consider the project constructively.  With these facts in mind, the project schedule is shown on Attachment II.

Respectfully,  

[image: image1.wmf]
Richard D. Ely, Permitee

cc  
Canaday


Notice to all Parties of availability of this report on WEB. 

Attachments: 
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11 November, 2005

To who it may concern, and 

Dr. Richard D. Ely, Principal

Davis Hydro, LLC

27264 Meadowbrook Drive

Davis, California, 95616

Re:  Rock Creek Diversion Dam Project by Davis Hydro, LLC

This letter is to state that PG&E has reached an Agreement in Principle with Davis Hydro, LLC so that Davis Hydro may secure needed financing and a Federal License to put a small hydro installation in the Rock Creek Diversion Dam on the North Fork of the Feather River.

Attached to this letter is a draft MOU that reflects the concerns and interests of both parties.  This MOU will be the basis of an agreement between PG&E and Davis Hydro on the granting of appropriate licenses and permits to Davis Hydro.  There may be changes to the MOU, but it is believed that this MOU contains the framework and list of principles central to the lease.

This letter does not constitute any formal agreement between PG&E and Davis Hydro and may not be used as an instrument of action by either party, other than assuring that should FERC and other agencies grant permission and licenses for this development, PG&E will negotiate a favorable lease based on the general provisions contained herein.  The lease payment will be 10% of the net proceeds from the project, and be based on the PURPA rates available or other rates as proscribed by Federal law and the CPUC.

{signed  by

an officer of PG&E Corporation}

cc: Davis Hydro 

Enclosure DRAFT II  - MOU 

Memorandum of Understanding







Draft II October 12, 2005

Between Davis Hydro & PG&E

Concerning a lease and micro-hydro development 

at the Rock Creek Diversion Dam

This MOU is based on a draft discussed at the September 12th meeting between PG&E and Davis Hydro.  It addresses concerns raised in that meeting. 

General Background:

Davis Hydro is actively pursuing the installation of a small hydro plant in the bottom of the Rock Creek Diversion Dam on the North Fork of the Feather River.  The size and physical location is dictated by various limitations of the site:

· the size is limited by the ability of the local distribution lines to take power out of the valley, 

· the turbine location and piping is dictated by the need to pass water steadily through the 30” river release pipe, in order to reduce sediment build-up in front of the dam, and

· the turbine setting within the dam is dictated by space limitations.

The design is similar to, but smaller than, a plan previously proposed by PG&E.  Full details of the plan and all documents are posted on the following web site: 

http://www.davishydro.com/Hydro/RC_files/rockcreek.htm
At this point (October 12, 2005) Davis Hydro is:

· Discussing the project with Distribution Engineering  (interconnection is under review).  PG&E’s Northern Division out of Chico is currently reviewing submitted interconnection plans.

· Engaged in FERC-required Environmental Studies.  These include various fish, property boundary, aesthetic, and other issues.  

· Participating with the ERC on the FERC Project 1962 compliance.

· Assisting PG&E in various informal ways by exploring:

· Gravel transport through the RC dam (keeping the gate water inlets clear).

· Fish population counting methods using quantitative genetic fingerprinting of co-resident species (saving fish survey expenses).

· Better measures and control methods for river releases (allowing more power to be generated by PG&E). 

· Providing additional flow and control data to PG&E’s operation communications and SCADA upgrades.

The next major step in this project will be to conclude the agency and environmental review process and apply to FERC for a license.  Prior to that, Davis Hydro, in consultation with Bill Zemke of PG&E, suggested that a Letter of Agreement in Principle be executed between PG&E and Davis Hydro.  This letter would serve as the basis for a license application, and to establish expected relationships under the FERC for an eventual lease/agreement.  This MOU is intended to support that letter.

The first of the following two sections provides background information on special hydro provisions of a future lease, and the second addresses normal leasing provisions that have been modified to address this special situation. 

The next steps are for Davis Hydro to work with PG&E to secure CPUC approval of the lease, and to complete the Federal licensing process.  

Section I     Project Specific Items for Inclusion

Background:

Equipment Proposal 

The plan is to put a small turbine in the bottom of the center pier of the Rock Creek Dam.  It will be fed by a tap off the existing river-release 30 inch pipe.  The turbine will be supplemented with extensive controls and additional sensors that should make managing river releases of all types more simple for the operators.  The turbine consists of three pieces:


Turbine  

fixed bladed 600 Hp 


Generator 

450 kW induction


Butterfly valve   
with gravity close 

A number of sensors will measure flow through the spillway and through the dam. Additional sensors for both PG&E’s and Davis Hydro’s use may be included during engineering review.

PG&E’s Goals

· To maximize energy recovery from the De Salba Project.

· To keep within FERC compliance at a minimum, and to reduce FERC compliance burden. 

· To allow constructive use of resources over which it has domain.

· Manage ratepayer risk.

PG&E’s Concerns

· Interference in the safe operation of the dam

· FERC compliance.  Specifically to guarantee unimpeded flow through the 30” pipe.

· Liability

· Increased operator cost or effort

· Lessening of hydropower at the Rock Creek powerhouse

Davis Hydro’s Goals

· To meet PG&E’s goals and concerns 

· To generate net revenues to make project feasible

· To protect and develop the hydro and natural resources

· To meet FERC’s requirements

Suggested Relationships 

Davis Hydro is requesting a site lease with access to the site.  The suggested format would be a standard real estate lease with the following provisions included: 

Operating Provisions

1. PG&E will

a. Operate, close down or modify the hydropower for any reason that interferes with any of their operations without notice, and prohibit any Davis Hydro operation, activity or personnel from entering or performing any activity on PG&E’s property for reasons of safety or dam operation.

2. PG&E will endeavor to:

a. Restart or allow the hydro plant to restart in a timely manner if its operation does not interfere with dam operations.

b. Operate, help operate, or allow, without responsibility, the hydropower installation to generate power as a normal water passage feature of the dam.

c. Provide Davis Hydro escorted access on request, subject to operations and safety concerns to access and maintain its equipment.


3. Davis Hydro may:

a. Operate the hydropower from the control building or remotely, as long as it does not interfere with or significantly negatively influence dam operations.

4. Davis Hydro will:

a. Not touch any PG&E equipment inside the dam (other than doors, access ladders, light switches, and designated electrical boxes) at any time unless directed to do so by PG&E personnel.

b. Not change anything that directly or indirectly affects the flow through the dam without advance notice if possible, or immediate notice to PG&E operations.

c. Be completely responsible for any pollution created by their equipment or its operation.

d. Report to PG&E on any condition or observation that would improve the operation or safety of the facility. 

General Agreements and Intentions

Access and operation

Davis Hydro will not visit or bring personnel to the dam without the direct supervision of PG&E personnel.  Unscheduled visits are to be expected, but PG&E personnel may not be available to escort Davis Hydro personnel.  No entry to the locked area of the dam will be permitted without such escort.  PG&E will not be under any obligation to provide access on short notice or if personnel are not available.  Davis Hydro will endeavor to inform PG&E Operations as early as possible of any operation changes or visits.

The hydro control building is considered to be “off-site” and may be accessed by Davis Hydro at any time. (It is located at the far end of the PG&E parking area).

Normal Operation

It is not the intent of this document to describe the details of the joint operation as these will change over time.  It is intended that Davis Hydro will: 

1. Allow PG&E to operate the hydro, if they wish, to meet any objective.

2. Request PG&E to operate the hydro, if they wish, as much as possible subject to FERC, safety, and other objectives.

3. Endeavor to provide to PG&E the following services and information if requested:

a. Real time total flow through the dam as indicated by the downstream natural splash pool weir.

b. Real time status and on/off control over the hydro.

c. Real time flow through the hydro.

d. Real time flow through the sluice gate.

e. Real time status of power within the dam (at circuits designated by PG&E).

Davis Hydro will compensate PG&E for any additional expense they incur as a result of the hydro operations.  These expenses shall be reduced by the value of improvements in operation, or the value of power generation resulting from activities or operation by Davis Hydro.

Construction

The following addresses some of the specific interactions that will provide cooperation:

1. Wiring 

Davis Hydro and PG&E understand that some of the wiring in this dam is almost 60 years old.  Davis Hydro will work with PG&E contractors to upgrade this wiring and associated junction boxes.  This will provide two functions; new wire installation, and in real time allow Davis Hydro to monitor the power quality of the 3 phase 120/208 service in the dam so as to increase reliability of the dam operation.  

2. Total River Release Measurement 

Davis Hydro will supply new flow instrumentation to PG&E to supplement existing measures.  There will be no cost to PG&E.  PG&E will provide data ports in their new SCADA system for these data.  A specific effort will be made to provide better estimates of total dam release.

3. Communication 

Davis Hydro will supply for its own use, and if requested by PG&E, a satellite/internet based control system based on the above new instruments.  Davis Hydro will interconnect any available signals to the dam status display requested by PG&E.  The Davis Hydro information and control system will be completely independent of PG&E’s SCADA and communication system unless integration or – more likely - data port and control output is requested.  If PG&E provides SCADA data ports, Davis Hydro will supply whatever available information is requested.

4. 120/208 Interconnection

Davis Hydro will request use of one of the abandoned circuit breaker panel boxes in the lower gate chamber roof area, (see pictures on DH web site), to supply power to small HPU, lights, and small instruments.  This same CB Panel will be used to feed the transducers for power monitoring in the dam.  The amount of power used by Davis Hydro will be minimal, consisting primarily of the hydraulic power to turn the butterfly valve when it opens.  

5. Flow Sensor Interconnections

Davis Hydro intends to use existing piping and butterfly valves, as they are used today but at a reduced volume as synchronous bypass valves.  The existing control system will work as it does now, independently of the hydropower.  The flow sensor will be moved upstream of the hydro tap so that the hydro will appear as a large intermittent “leak” just before PG&E’s control butterfly valve.  No change in PG&E’s control program is expected.  

Liability

Background

Dams are dangerous places.  Davis Hydro accepts immediately and unconditionally all responsibility for its actions, and those of its personnel, visitors, and contractors at the dam.  Davis Hydro understands and states that the dam is an industrial facility; it is a high place with safety equipment and appropriate for an industrial, but not a public setting.  People can fall, get drowned, hurt, or killed and are therefore responsible for their own safety.  Davis Hydro will make this clear and require all visitors or contractors to acknowledge in writing the same stipulation as a condition of entry.  Being escorted by PG&E personnel does not absolve Davis Hydro related visitors of their personal responsibility.

There are two very different phases of liability: construction and operation.  The following is to clarify these differences.
Construction

During construction there will be a lot of activity with heavy pipes and equipment.  This work will be done by a general contractor, with Davis Hydro taking on a purely observational role.  This is when an accident or possible injury to humans or equipment is possible.

Davis Hydro recommends that its contractor carry at least 1 million dollars general liability coverage for any incident at the dam or related to this project.  Davis Hydro’s preferred General Contractor has already visited the site and is familiar with dam operations, hydropower, floods, and safety procedures.  These will be identified in his contract and PG&E will be indemnified against any liability or activity that interferes with the dam operation. 
Operation

During operation there is very little activity.  That which occurs is dominated by instrument checking, changing software control programs, and turbine lubrication.  Even if the worst happens and the generator needs rewinding, the task is identical to fetching and repairing a similar municipal water pump or large irrigation unit.  It is likely that this task will be handled by Flowserve Pumps in their complete repair shop in Chico.  This is considered routine maintenance for them as they maintain all the large irrigation pumps in this area, and will carry suitable insurance.  Davis Hydro will work out with PG&E liability release and insurance requirements in advance with any maintenance contractor, in anticipation of this eventuality.

For normal operation, we ask that insurance requirements be more cooperative and at a level compatible with project revenues and the collaborative nature of the project.
General Indemnity Provisions

During turbine installation and repair operations, heavy equipment will be moved in confined spaces on and over PG&E property.  It is understood that this is dangerous and PG&E shall be held harmless for any activities associated with any activities on or in the dam.  PG&E states that there will be no additional safety equipment, nets, ropes, rigging, or other provision made to minimize these risks. Davis Hydro shall hold PG&E harmless for any action or lack of action at the dam or in controlling the dam and its operation.

Other Provisions

· Davis Hydro will follow and respect all safety requirements or requests of PG&E.


· Davis Hydro will maintain whatever records PG&E requests.

· Davis Hydro will repair any damage done to any PG&E facilities. 

· PG&E will not request or require any safety related requirement that it would not require of a normal construction contractor on the site.

FERC Compliance

Davis Hydro will apply to the FERC for a license to divert the river release water through its turbine.  It will not be permitted to change river releases.  In the license application the following provisions will be suggested: 

· Davis Hydro will be responsible for releases through the dam to the extent that the hydropower can supply them.

· Davis Hydro will be required to instantly notify PG&E operation of any inability to make their required release through the hydro facility or its associated synchronous bypass.

Installation

During installation and shakedown, every effort will be made to assure the flow for FERC compliance will be supplied by as reliable a means as possible.  Thus for the most part, while the 30 inch pipe is being modified, the release will be made through the radial gate until such time as surety of flow can again be guaranteed through the pipe.

Removal 

Davis Hydro will establish a bond or maintain adequate funding for the removal of the hydro equipment and the resealing of the dam.  The requirement for this bond or fund shall commence 1 year from initial operation.

Davis Hydro will be responsible for any FERC violation caused by the removal of this equipment.

Ownership, Termination, and Transfer

Background

PG&E is a responsible corporate company with long-term interests in the dam, its operation, and its environmental effects.  Davis Hydro, LLC is a company with a limited lifespan that is unlikely to have as long an interest.  Further, numerous developments may occur that would encourage PG&E to want to either terminate the operation of the hydro facility or take it over.  This is expected and Davis Hydro is interested in facilitating a smooth transition.  

Davis Hydro is a responsible company interested in renewable energy and is equally concerned about the environment and the smooth operation of the hydro at this facility.  Davis Hydro is spending considerable time and effort on the project and would want reasonable compensation for relinquishing the project.  
Sale and Transfer

Agreed PG&E Sale

PG&E may at any time purchase the project at an agreed price if both parties are willing. 
Third Party Sale

Option of First Refusal: Should Davis Hydro, LLC wish to sell the project to a third party not associated with Davis Hydro, PG&E may, at their option, purchase the site for the same amount, terms and conditions as the bona fide offer by the third party, or the “forced sale” terms described below, whichever is lower.

Forced Sale
On the dissolution of Davis Hydro, the potential of transfer of the project to a firm not associated with Dr. Ely or Davis Hydro, or at the unilateral insistence of PG&E, PG&E shall have the option of forcing a sale at a price of:
· Davis Hydro’s cost including compensation for effort (adjusted for inflation to the sales date at PG&E’s cost of capital) involved plus a profit to Davis Hydro of 100 %, or 

· The present value of the future project gross income for 10 years to Davis Hydro discounted at PG&E’s cost of capital,
whichever is higher.  These values will be determined by a mutually acceptable out-of-state CPA unlikely to ever do business with either party.  The decision of the agreed-to accountant will be binding on both parties.
Step In – During Operation

PG&E shall have the right to step in and operate the site to accomplish their goals at any time.  In so operating, subject to their goals they will attempt to generate as much power as is feasible on behalf of the owner. 

No ownership transfer will be implied by the step-in operation.  Any expenses involved in “step-in” shall be charged to Davis Hydro.

In the unlikely event that there is a shut-down, diminution of output, by PG&E for non-operational or safety reasons, then the annual rent accruing to PG&E shall be reduced by the value of the lost power.  A trigger lever of 5 % of monthly output in any one calendar month shall be required to engender this rent credit. 

Step In – During Construction

Should Davis Hydro not complete installation in a timely manner, through their inaction (specifically excluding delays caused by PG&E, FERC, regulatory agencies or other third party delays), PG&E shall have the right to step in and either:



Complete installation and if necessary operate the site, or 



Remove any equipment including the whole site. 

If the equipment is removed, due to failure of Davis Hydro to complete the installation, PG&E shall be released from its purchase and lease obligations. 

Discussion Section II    Normal Lease Provisions

Modified to address dam lease for hydropower

The following draft does not, for the most part, include the provisions outlined in Section 1.  Those will be worked into an addendum in the final lease.  

The lease is made between Davis Hydro, LLC, of Hartland, Vermont, herein called the Lessee, and PG&E Incorporated, herein called the Lessor.

Lessee hereby offers to lease from Lessor the right to put a micro hydro station in the Rock Creek diversion dam and a new control house on the far end of the roadside work area, herein collectively called the Site, situated at milepost 12.3 on Rt. 70 in Plumas County in California, on the following TERMS and CONDITIONS.


Terms

1. Term and Rent. Lessor demises the above hydropower site for a term of 25 years, commencing December 21, 2006 for the sum of 10 % of the net income from this project.  Lease payments shall be made to Lessor, as agreed to at a later date by both parties or may be incorporated into a power purchase agreement as mutually convenient.

   
2. Use. Lessee shall use and occupy the site for the purpose of generating hydropower and assisting PG&E to achieve environmental and operating goals.  The site shall be used for no other purpose.  Lessor represents that the site may lawfully be used for such purpose and will assign or include permission to extend the use of its state and federal permits as needed to cover such activity.


The Dam and Control Building are both in good order and repair, except as otherwise indicated herein.  Lessee shall, at his own expense and at all times, maintain the site under his purview in good and safe condition.  Wiring, and equipment unused or touched by hydro activity, is not the responsibility of the Lessee. 


4. Alterations.  Lessee shall not, without first obtaining the written consent of Lessor, make any alterations, additions, or improvements, in or to the dam or its equipment except as necessary for the following improvement.  Tenant improvements will include engineering alterations to be agreed on.  The general idea is a tap off the 30-inch stream release pipe with a turbine in the bottom of the central pier.  The turbine will discharge down through a turbine into the abandoned lower lever conduit.


5. Ordinances and Statutes.  Lessee shall comply with all statutes, ordinances and requirements of all municipal, state and federal authorities now in force, or which may hereafter be in force, pertaining to the site, occasioned by or affecting the use thereof by Lessee.


6. Assignment and Sale.  The Lessor retains the right of first refusal on any transfer of this project from Davis Hydro.  In addition the Lessor retains the right to purchase the project at any time subject to the provisions set forth in the Transfer section in Section I of this draft.

7. Utilities. The Lessor shall allow interconnection with the dam power under strict agreement and engineering review set forth elsewhere in this document and elsewhere in separate engineering documents.  No other interconnection is permitted.  Telephone and other data cable access is permitted with approval of electrical interconnection drawings by the Lessor.  No other facilities are provided.  Portable toilet facilities may be present at the dam site, and if present, may be used by the Lessee.  During construction, or any heavy use, the Lessee is expected to provide its own toilet facilities.

8. Lessor Entry and Inspection. Lessee shall permit Lessor or Lessor's agents to examine the hydro facility and its control house at any time without notice, for any purpose.  The Lessor may disconnect or operate the facility at any time for safety, operation, or interference with PG&E’s FERC compliance goals.

9. Lessee Entry and Access. Lessee shall be permitted access to the control house without notice at any time.  Lessee shall be permitted access to the dam and enclosed equipment with notice and with an escort from PG&E at any time for any purpose as long as that activity does not interfere with any Lessor activity.


Insurance

9. Insurance during Operation.  The Lessee shall provide Lessor with a Certificate of Insurance showing Lessor as an additional insured.  The Certificate shall provide for a ten-day written notice to Lessor in the event of cancellation or material change of coverage.  To the maximum extent permitted by insurance policies that may be owned by Lessor or Lessee, Lessee and Lessor, for the benefit of each other, waive any and all rights of subrogation that might otherwise exist.


10. Eminent Domain.  If the site or any part thereof or any estate therein, or any other part of the dam materially affecting Lessee's use of the site, shall be taken by eminent domain, this lease shall terminate on the date when title vests pursuant to such taking. 

Business Interruption

11. Business Interruption.  In the event of partial destruction or dewatering of the reservoir during the term hereof, for any cause (such as a flood or maintenance) not of the Lessee’s cause, such interruption shall not terminate this lease.  The Lessee shall be entitled to an offsetting reduction of rent to compensate for lost power, based upon the extent and duration of the interruption.  Beyond rent reduction, no other compensation will be made for lost power generation.

12. Complete Destruction.  In the event that the dam is destroyed, the Lessor may elect to terminate this lease whether the hydro equipment is injured or not.  Complete destruction of the dam in which the site is situated shall terminate this lease.


Remedies

13. Lessor's Remedies on Default.  If Lessee defaults in the performance of any of the other covenants or conditions herein, the Lessee shall then quit the dam to the Lessor, but Lessee shall remain liable as herein provided.  The Lessor may bar the entry of the lessee, but in so doing bears the responsibility of showing that the barring was for cause.  No failure to enforce any term shall be deemed a waiver.

14. Lessee’s Remedies on Default.  In the event the Lessee is unable to control or have access to the hydro generation by action of the Lessor, the Lessee shall be compensated, if the prohibition was avoidable or mistaken.  To the extent that the Lessee is unable to access the dam and generation is lost for Lessor actions unrelated to dam safety or FERC compliance, the Lessee shall be compensated in rent reduction for lost revenue.


Disagreements

15.  Disagreements. The intimate relationship between the Lessee’s hydro project and the Lessor’s FERC requirements suggests that disagreements should be settled by a prior agreed-on mediation, and failing that, by binding arbitration rather than by legal process.  It is recommended that we establish, in advance, a mutually agreed upon mediator, and a tightly defined arbitration process so as to quickly and economically facilitate any disagreement resolution. 


16. Attorney's Fees. In case suit should be brought for recovery of the site, or for any sum due hereunder, or because of any act which may arise out of activities connected with this project, by either party, the prevailing party shall be entitled to all costs incurred in connection with such action, including reasonable attorney's fee.

17. Heirs, Assigns, Successors.  This lease is binding upon and inures to the benefit of the heirs and successors in interest to the parties.


Renewal

18. Option to Renew. Provided that Lessee is not in default in the performance of this lease, the Lessee shall have the option to renew the lease for an additional term of 25 years or less commencing at the expiration of the initial lease term.  All of the terms and conditions of the lease shall apply during the renewal term.  The option shall be exercised by written notice given to Lessor not less than 120 days prior to the expiration of the initial lease term. If notice is not given in the manner provided herein within the time specified, this option shall expire.

19. Subordination. This lease is and shall be subordinated to all existing and future liens and encumbrances against the property restrictions on the operation of the dam.

Attachment II

Rock Creek Diversion Dam Project

Tentative Schedule








As of September 30, 2006

Process


October 12th 2005 
Draft letter of Agreement in Principle forwarded to PG&E 


December 2006

Completion of Agreement in Principle with PG&E


September 2007
License application submission 

Engineering


December  2006 
Detailed engineering commences 


March  2007 

Completion of engineering drawings 


April 15  2007 

Drawings to PG&E for their review

Environmental


1 December 2006
Start of cultural/historical work


30 January, 2007 
Completion of Stage 1 consultation studies


May 2007 

Completion of cultural/archaeological/historical studies


May 2007 

Stage II consultation, 401 application

Davis Hydro
27264 Meadowbrook Drive, Davis, California 95616
(530) 753-8864


